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Disclaimer

Novogradac & Company LLP (“Novogradac”) is the copyright owner of this slide deck. Novogradac is making the

printed version (but not the PowerPoint file) of this slide deck and any other handouts branded with the

Novogradac logo (collectively the “Materials”) available to attendees and/or viewers of this workshop for

informational and/or educational purposes only. The Materials and attendance at the workshop are not a substitute

for professional advice. By accessing the Materials and attending the workshop, you agree to the terms of this

disclaimer. You agree not to make business, financial, and/or tax decisions based solely on the Materials and you

agree that we are not responsible for any such business, financial and/or tax decisions made by you based on the

information contained in the Materials. You agree not to make audio or video recordings of the workshop

instruction. Other than as may be permitted under the Fair Use Doctrine of US copyright law, you may not copy,

cite to, or distribute the Materials, in whole or in part, without the prior written consent of an authorized officer of

Novogradac. All rights reserved 2019 by Novogradac & Company LLP. Novogradac & Company LLP is a

registered trademark of Novogradac.
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Average Income Overview

• March 23, 2018 – The Consolidated Appropriations Act of 2018 
added a new, third minimum set-aside option beyond the 20-at-50 
and 40-at-60 set-asides. The third option creates an Average Income 
test as follows:

• At least 40 percent of a project’s units have to be “both rent-
restricted and occupied by individuals whose incomes do not exceed 
the imputed income limitation designated by the taxpayer with 
respect to the respective unit” IRC §42(g)(1)(C)(i)

• The average of the imputed income limitations designated 
cannot exceed 60 percent of AMI
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The designated imputed income limitations 
must be in 10 percent increments as follows:

• 20 percent
• 30 percent
• 40 percent
• 50 percent
• 60 percent
• 70 percent
• 80 percent

Average Income Overview
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Average Income Overview

Form 8609, Line 10c



© 2019
IRC § 42(g)(1) 

Unit Designation
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Unit Designation

• Must be 20%, 30%, 40%, 50%, 60%, 70% or 80% (both rent and income)

• Can reach 60% average in a number of ways

• No federal requirement to designate a pro-rata share among bedroom sizes

OR…
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Designating Units

• Formal or informal?

• Are the designations approved or submitted to anyone (e.g. 

IRS, state agency)? 

• How (and when) does designation occur?

• Can units change designations and, if so, how?
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Example 1

Market
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Example 2

40% of units

Unit Designation
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Market

Market

Market

Market

Market Market

40% of units

Example 3

Example 2

One project

Unit Designation
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IRC § 42(g)(1) 
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IRC § 42(g)(1) 
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IRC § 42(g)(1) 
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Minimum Set-Aside vs. Applicable Fraction

How many credits?

Individual building

Lesser of “unit fraction” and 
“floor space fraction”

Any credits at all?

Project

Unit % only
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80%
% of units 
designated

Imputed Income Avg. of 
designated units 53.33%55.71%57.50%58.89%60%50%

90%100%70%60%50%40%30%20%10%

Single-Building Project



© 2019© 2019

% of units 
designated

Imputed Income Avg. of 
designated units 60%

100%

Single-Building Project
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8609
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The minimum set-aside has always been a cliff test:

[assume one, single-
building project at 
40-60 set-aside]
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AVG: 60%AVG: 61.11%

Where is the cliff with average income?
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AVG: 61.11%

The minimum set-
aside is satisfied!

Where is the cliff with average income?
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AVG: 61.11%
Two camps:

Minimum Set-Aside
Loyalists

Code Literalists

Where is the cliff with average income?
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Code Literalists:

Where is the cliff with average income?

IRC § 42(g)(1) 
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Code Literalists:

Where is the cliff with average income?

IRC § 42(g)(1) 
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Code Literalists:
“All units are still designated to have 
income limits averaging 60% or less.”

“At least 40% of units are still meeting 
their designation.”

Where is the cliff with average income?

“The code doesn’t say that being out of 
compliance makes a unit lose its 
designation.”  

“The minimum set-aside is satisfied.”
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“At least 40% of units are still meeting 
their designation.”

Minimum Set-Aside Loyalists:Code Literalists:

Where is the cliff with average income?

“All units are still designated to have 
income limits averaging 60% or less.”

“The code doesn’t say that being out of 
compliance makes a unit lose its 
designation.”  

“The minimum set-aside is satisfied.”
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AVG: 61.11%

and the designations 
of those units used for the minimum set-
aside test have income limits averaging 
60% or less.”

“The minimum set-aside is satisfied.”

Minimum Set-Aside Loyalists:

“At least 40% of the units are meeting 
their designation…

Where is the cliff with average income?
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AVG: 61.11%

Applicable Fraction…



© 2019© 2019

AVG: 60%AVG: 61.11%
“Discount unit(s) necessary to 
bring average of remaining units 
to ≤60%”

“Claim credits only on units that 
collectively are meeting the 
average of ≤60%”

AVG: 60%AVG: 60%

Minimum Set-Aside Loyalists:

Applicable Fraction…

10
=

Applicable Fraction

8
80%

4
40%
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Code Literalists:

“If the minimum set-aside is 
satisfied…

Applicable Fraction…

claim credits on all units 
meeting their designation.”

10
=

Applicable Fraction

9
90%
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Code Literalists:

“If the minimum set-aside is 
satisfied…

Applicable Fraction…

claim credits on all units 
meeting their designation.”

10
=

Applicable Fraction

6
60%
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Code Literalists:

“If the minimum set-aside is 
satisfied… claim credits on all units 
meeting their designation.”

Applicable Fraction…

10

6
60%=

Applicable Fraction

Minimum Set-Aside Loyalists:
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Minimum Set-Aside Loyalists:

Third camp…
Hybrid:

Minimum Set-Aside Loyalists for 
the minimum set-aside test for the 
project

Code Literalists for meeting the 
applicable fraction(s) for the 
building(s)

10
=

Applicable Fraction

6
60%

7
70%
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30% AMI vs. “Extremely Low Income”

25,100

ELI (“30%”) = 24,600 ≈ 98% of VLI??

“30%”

50%

x 2 x 0.3 = 15,060 

www.huduser.gov → Section 8 Income Limits
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30% AMI vs. Extremely Low Income
Extremely Low Income is the greater of the 30% Limit or the Poverty Level 

(note adjustment done at each household size)

…but in no case can the ELI be greater than VLI

www.huduser.gov → Section 8 Income Limits
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80% AMI vs. “Low Income”

Low Income may not exceed the U.S. median family income level 

($71,900 for FY 2018) except when justified by high housing costs.

58,600*2*.8
93,760

77,450

80% =

LI =

≈ 66% of AMI

www.huduser.gov → Section 8 Income Limits


