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MONITORING AND PROGRAM COMPLIANCE

Minimum Set-Asides

ORPre-March 23rd

OR

Set aside at least 40% of units in a project to be rent 
restricted and have household income limits (designated 
in 10% increments from 20% to 80%) that on average are 

at or below 60% of area median income

NOW!
Set aside at least 40% of units in a project to be 
rent restricted for households with incomes at or below 

60% of area median income

Set aside at least 20% of units in a project to be 
rent restricted for households with incomes at or below 

50% of area median income
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MONITORING AND PROGRAM COMPLIANCE

Low-
Income 
Units

Total 
Units

AMGI = $50,000

20
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20-unit project

$10 mil
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40 / 60
UNITS AMGI

“Low Income” ≤ $30,000

Low-income units

Market-rate units

( ≤ 60% AMGI)

8
40%≥

Area Median 
Gross Income

“AMGI”

MONITORING AND PROGRAM COMPLIANCE

Income Averaging
• Must be 20%, 30%, 40%, 50%, 60%, 70% or 80% (both rent and income)

• Can reach 60% average in a number of ways

• No federal requirement to designate a pro-rata share among bedroom sizes

• Agencies could adopt policies that are more restrictive

OR…



NCSHA Housing Credit Connect 2018 | Chicago, Ill.
Housing Credit 101: Monitoring and Program Compliance

June 19‐22, 2018

3

MONITORING AND PROGRAM COMPLIANCE

30%

50%

70%

70%

80% MRKT

50%

30%
40%
50%
60%
70%
70%
80%
80%

AVG 60%

70%

40%

MKT

Income Averaging

MONITORING AND PROGRAM COMPLIANCE

What’s the penalty for not 
meeting the minimum set-aside? 

Building/project doesn’t qualify 
for any credits…ever!

100% recapture of accelerated 
credits

Year 1:

Year 2-15:

And failure to earn any new credits 
when minimum set-aside is not  met
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MONITORING AND PROGRAM COMPLIANCE

1098765432 111

Year

12 13 14 15

Credit Recapture

MONITORING AND PROGRAM COMPLIANCE

1098765432 111

Year

12 13 14 15

Set aside at least 40% of units for 
households with incomes at or below 

60% of area median income

Set aside at least 20% of units for 
households with incomes at or below 

50% of area median income

Minimum Set-Aside:

OR

Failed

Credit Recapture

Set aside at least 40% of units in a 
project to be rent restricted and have 
household income limits (designated 
in 10% increments from 20% to 80%) 
that on average are at or below 60% of 
area median income

OR
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MONITORING AND PROGRAM COMPLIANCE

Wait, I’m a little confused by the applicable 
fraction and the minimum set-aside.  

They seem very similar. 

MONITORING AND PROGRAM COMPLIANCE

Applicable Fraction vs. Minimum Set-Aside

Any credits at all?

Building –OR– Project

Unit % only

How many credits?

Individual buildings

Lesser of “unit fraction” 
and “floor space fraction”
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$1 Mil

30%

$ 300k

9%

$27k

x

x

Market-rate units

Eligible basis

Applicable fraction

Qualified basis

Tax credit percentage

Annual tax credits

Applicable Fraction vs. Minimum Set-Aside

Low-income-
qualified units

30%Floor space 
fraction

=

Unit fraction = 40%

UNITS INCOME

at40 60

88 1212

The single-building project passes the minimum 
set-aside with a unit fraction of 40%, but the 
applicable fraction will be 30% (the lower of the 
unit fraction or floor space fraction).

MONITORING AND PROGRAM COMPLIANCE

$1 Mil

35%

$ 350k

9%

$31.5k

Market-rate units

x

x

Eligible basis

Applicable fraction

Qualified basis

Tax credit percentage

Annual tax credits

Applicable Fraction vs. Minimum Set-Aside

Low-income-
qualified units

40.83%Floor space 
fraction

=

Unit fraction = 35%

UNITS INCOME

at40 60

7713
40.83%40.83%59.17%
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MONITORING AND PROGRAM COMPLIANCE

Income Limits

MONITORING AND PROGRAM COMPLIANCE

• HUD/MTSP income limits are published for 
metro areas and non-metro counties 
throughout the country.

• Target release date of April 1st of each year

• Used to determine which households qualify 
and the maximum rent owners may charge low-
income households occupying LIHTC units.
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Published

Published

Published

Published

Published

Published
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In
co

m
e 

Li
m

it
s

MTSP Income Limits
Hold Harmless

Held harmless

New high
Held harmless

PIS

MONITORING AND PROGRAM COMPLIANCE

Published

Published

Published

Published

Published

Published

Published
Published

In
co

m
e 

Li
m
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s

MTSP Income Limits
Hold Harmless

PIS PIS PIS

Held harmless

Held harmless

Three separate income limits

New high

New high

Held harmless

Project 1 Project 2 Project 3
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MONITORING AND PROGRAM COMPLIANCE

Hold Harmless

You can only climb 
UP the income 
ladder,

You cannot climb 
down….

MONITORING AND PROGRAM COMPLIANCE

Hold Harmless

• LIHTC and Tax-Exempt Bond Projects’ income
limits are held harmless from decreases in AMGI.

• Hold Harmless is applied on a project basis; a
project must be in service in the prior year to be
held harmless at that prior year level.
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MONITORING AND PROGRAM COMPLIANCE

Conquering LIHTC 
Program Compliance 

Presented by: 
Amanda Lee 
Gross
amandalee@EandAte
am.com

E&A Team, Inc. Presents…
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CONQUERING LIHTC COMPLIANCE

Filling in the missing 
pieces regarding 
compliance

TENANT ELIGIBILITY 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Fair 
Housing 
& VAWA

Fair Housing& VAWA
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CONQUERING LIHTC COMPLIANCE

Fair 
Housing 
& VAWA

Fair Housing& VAWA

CONQUERING LIHTC COMPLIANCE

Fair 
Housing 
& VAWA

Fair Housing& VAWA
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CONQUERING LIHTC COMPLIANCE

Fair 
Housing 
& VAWA

Fair Housing& VAWA

CONQUERING LIHTC COMPLIANCE

StudentsDirection 
& 

Guidanc
e Determining Student Eligibility
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CONQUERING LIHTC COMPLIANCE

StudentsDirection 
& 

Guidanc
e Full‐time Student Defined

CONQUERING LIHTC COMPLIANCE

StudentsDirection 
& 

Guidanc
e Full‐time Student ExceptionsFull‐time Student Exceptions
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CONQUERING LIHTC COMPLIANCE

StudentsDirection 
& 

Guidanc
e Full‐time Student ExceptionsFull‐time Student Exceptions

CONQUERING LIHTC COMPLIANCE

StudentsDirection 
& 

Guidanc
e Full‐time 

Student 
Exceptions
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

StudentsDirection 
& 

Guidanc
e Method of Determining Annual Income 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

StudentsDirection 
& 

Guidanc
e Earned Income v. Unearned Income 

Earned Income:

Income received that is wages, tips, or other compensation for work performed.

1. Wages

2. Self‐Employment

3. Military Pay 

Minors (under 18): EXCLUDE ALL EARNINGS

Adult, Dependent, Full‐time Students 
(not head, co‐head, or spouse of head)  
EXCLUDE ALL EARNINGS IN EXCESS OF $480
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

StudentsDirection 
& 

Guidanc
e Earned Income v. Unearned Income 

Unearned Income:
Income received that is not wages, tips, or other compensation for work performed.

4. Income from Assets

5. Social Security, Pensions, etc. 

6. Welfare

7. Periodic Allowances (Cash & Non Cash Contributions, Child Support, & Alimony)

8. Unemployment Compensation 

9. Student Financial Assistance 
INCLUDE FOR ALL 

HOUSEHOLD MEMBERS

HUD 4350,3 
Exhibit 5-1
Income 
Inclusions 
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HUD 4350,3 
Exhibit 5-1
Income 
Exclusions 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Direction 
& 

Guidanc
e Calculating Income from Assets

(Only calculated when assets exceed 5K)



NCSHA Housing Credit Connect 2018 | Chicago, Ill.
Housing Credit 101: Monitoring and Program Compliance

June 19‐22, 2018

19

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Direction 
& 

Guidanc
e Calculating Income from AssetsCalculating Income from Assets

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Direction 
& 

Guidanc
e Calculating Income from AssetsCalculating Income from Assets
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Direction 
& 

Guidanc
e Calculating Income from AssetsCalculating Income from AssetsCalculating Income from Assets

. 0 6

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 

What about HUD 
Verification 
Requirements? 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e Issue 54
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 

CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e 
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CONQUERING LIHTC COMPLIANCE

Calculatin
g

Income

Students Calculating 
Assets 

Verification

Requireme
nts

Direction 
& 

Guidanc
e  Ticklers

 Faxes & Emails

 Pet Policies

 Work orders

RMD

Verification & Documentation Dates

Conquering LIHTC 
Program Compliance 

Presented by: 
Amanda Lee 
Gross
amandalee@EandAte
am.com

E&A Team, Inc. Presents…
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MONITORING AND PROGRAM COMPLIANCE

AVAILABLE UNIT RULE

Treasury Regulation §1.42-15

• Applicable when tenant income goes over 140% 
of the federal income limit (20/50 or 40/60)

• Initial qualification required

• Building-based rule

• If tenant income rises above 140%, need to rent 
next available unit of comparable or smaller size 
to low-income tenant

MONITORING AND PROGRAM COMPLIANCE

Initial Certification
(move in)

Income Limit

Recertification

140%

Available Unit Rule
Treasury Regulation 1.42-15

But…

If a household is over the income 
limit at recertification, they are 
NOT unqualified and should NOT 
be evicted. However, the available 
unit rule will now have been 
triggered.
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MONITORING AND PROGRAM COMPLIANCE

Low-Income Qualified Unit

Market-Rate Unit

500 sq ft600 sq ft700 sq ft

95,400 sq. ft.
==

Floor Space Fraction Unit Fraction

3,000 sq. ft.
55.56%

5
55.56%

Available Unit Rule
The unit whose household’s income exceeds 140% of the 
income limit at recertification will remain LIHTC qualified 
until any newly available unit of comparable or smaller size 
in the same building is leased to a market-rate household. 

MONITORING AND PROGRAM COMPLIANCE

Low-Income Qualified Unit

Market-Rate Unit

500 sq ft600 sq ft700 sq ft

95,400 sq. ft.
==

Floor Space Fraction Unit Fraction

6
66.67%

3,600 sq. ft.
66.67%

Available Unit Rule
Neither the leasing of a LARGER available unit within the 
SAME building to a market-rate household nor the leasing 
of a market-rate unit of any size in ANOTHER building will 
cause the over-140-percent unit to be unqualified.

Different Building

Larger
Unit
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MONITORING AND PROGRAM COMPLIANCE

Low-Income Qualified Unit

Market-Rate Unit

500 sq ft600 sq ft700 sq ft

95,400 sq. ft.
==

Floor Space Fraction Unit Fraction

6
66.67%

3,500 sq. ft.
64.81%

Available Unit Rule

Assuming a vacant unit of lesser size is leased to a 
low-income qualified household, management may 
be tempted to raise rent  for the over-140-percent 
and thereby make it a market-rate unit. 
Unfortunately, a smaller unit will not replace a larger 
unit in maintaining the applicable fraction for the 
building.

MONITORING AND PROGRAM COMPLIANCE

7
77.78%

4,100 sq. ft.
75.93%

Low-Income Qualified Unit

Market-Rate Unit

500 sq ft600 sq ft700 sq ft

95,400 sq. ft.
==

Floor Space Fraction Unit Fraction

Available Unit Rule

If another available unit (this time the size of the 
over-140-percent unit) is subsequently leased as a 
LIHTC-qualified unit, there’d now by enough LIHTC 
units to cover the over-140-percent unit if 
management decides to charge market-rate rents 
on that unit. 
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MONITORING AND PROGRAM COMPLIANCE

Low-Income Qualified Unit

Market-Rate Unit

500 sq ft600 sq ft700 sq ft

95,400 sq. ft.
==

Floor Space Fraction Unit Fraction

1,700 sq. ft.
31.48%

3
33.33%

Available Unit Rule

Leasing an available unit of comparable or smaller 
size to a market rate household would cause ALL 
over-140-percent units in the building to now no 
longer be qualified (i.e. it wouldn’t just disqualify 
one unit within the building).

MONITORING AND PROGRAM COMPLIANCE

Available Unit Rule
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MONITORING AND PROGRAM COMPLIANCE

Low-Income Qualified Unit

Market-Rate Unit

500 sq ft600 sq ft700 sq ft

95,400 sq. ft.
==

Floor Space Fraction Unit Fraction

0 sq. ft.
0%

0
0%

if you “cannot demonstrate due diligence”

Available Unit Rule

The Housing and Economic Recovery Act of 2008 
(HERA) drops the requirement to perform annual 
income recertifications for buildings  that are 100% 
LIHTC. However, if you lease the available unit to a 
market-rate household, if you cannot demonstrate due 
diligence in trying to lease the unit to a low-income 
household (i.e. it’s the household’s fault for being 
untruthful in the certification process) ALL units of 
comparable or larger size are deemed to be over 140% 
of the LIHTC income limit!

MONITORING AND PROGRAM COMPLIANCE

LIHTC Available Unit Rule Search

Tax credits. Simplified.
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MONITORING AND PROGRAM COMPLIANCE

AVAILABLE UNIT RULE 

• Household ≤ 140%: 
– Business as usual; even if vacant market-rate unit

• Household > 140%: 
– IF vacant market-rate unit is larger than over-140% unit, THEN

business as usual

– IF vacant market-rate unit is comparable or smaller than over-
140% unit, THEN rent market-rate unit to income-qualified 
household, but…

– IF you can meet your applicable fraction without including any over-
140% units or vacant units, THEN…

• You can convert all over-140% units to market-rate rent and…

• Rent any vacant units to market-rate tenants

Cheat Sheet

MONITORING AND PROGRAM COMPLIANCE

Calculating Recapture 
and Loss of Credits
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MONITORING AND PROGRAM COMPLIANCE

x %

x %

6,250,000

80

5,000,000

9

450,000

Eligible Basis

x Applicable Fraction

Qualified Basis

x Tax Credit Percentage

Annual LIHTCs

Triggering Credit Recapture

Credit recapture occurs due to a reduction qualified basis when compared to the first year. 
Mathematically, a reduction in qualified basis comes from a reduction in eligible basis and/or 
the applicable fraction.

MONITORING AND PROGRAM COMPLIANCE

• Casualty loss

• Reconfiguring space

• Disrepair

• Building disposition

• Over-income tenants

• Bad files

• Rent too high

• Violate Available Unit Rule, Full-Time 
Student Rule, Vacant Unit Rule

Triggering Credit Recapture

Disallowance of current-year credits and recapture of previously claimed 
credits occurs with a reduction in a building’s qualified basis from one year 
to the next. Qualified basis is reduced when eligible basis  and/or the 
applicable fraction is reduced. 
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MONITORING AND PROGRAM COMPLIANCE

x %

$405,000

6.25

Recapture = $25,313

x %

x %

6,250,000

80

5,000,000

9

450,000

Calculating Recapture

Eligible Basis

x Applicable Fraction

Qualified Basis

x Tax Credit Percentage

Annual LIHTCs

Low-Income Qualified Units

Market-Rate Units

30
0k

30
0k

15
0k

15
0k

1098765432 111

Year

12 13 14 15

Credits claimed
Credits earned
Credits unearned 

$1,215,000
- 810,000

405,000

Reduction in 
qualified basis

Year 4

x %

x %

6,250,000

75

4,687,500

9

421,875

21
0k

10
5k

Recapture 

Loss of $28,125 in credits for year 4

Plus Interest

InterestInterest

MONITORING AND PROGRAM COMPLIANCE

Monitoring Program Compliance

NCSHA Housing Credit Connect
June 2018

Minnesota Housing | mnhousing.gov
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MONITORING AND PROGRAM COMPLIANCE

Our Mission: 

Minnesota Housing finances affordable 
housing for low- and moderate-income 
households while fostering strong 
communities. 

MONITORING AND PROGRAM COMPLIANCE

LIHTC Monitoring Required by 
Treas. Reg. 1.42‐5
• 1992 Compliance Monitoring Regulations 
enacted

• Required by Regulations: 

• Monitoring plan by state agency

• Annual compliance certification by owner

• Regular inspections by state agency

• Recordkeeping by owner and by state agency

• Notification by state agency
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MONITORING AND PROGRAM COMPLIANCE

Compliance Period

• Credit Period – 10 years

• Compliance Period – 15 years

• Extended Use Period –30 years (or more)

• Three year tenant protection period upon expiration or 
termination of Extended Use Period

MONITORING AND PROGRAM COMPLIANCE

Owner’s Certification of Continuing 
Program Compliance

• Certification statements made upon penalty 
of perjury

• Supported by occupancy report

• Monitoring fees prepaid or paid annually
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MONITORING AND PROGRAM COMPLIANCE

Physical Inspection

• Conducted at least every 3 years 

• Uniform Physical Conditions Standards (UPCS)

1. site

2. building exterior

3. building systems

4. common areas 

5. Minimum Units - lesser of 20% of low income 
units or sample size set forth in chart in Rev. Proc. 
2016-15

MONITORING AND PROGRAM COMPLIANCE

1.42-5T & Rev. Proc. 2016-15

• Temporary regulations effective 2/25/2016
– Must inspect all buildings 

– Vacant Units must be included in sampling

– Unit list cannot be provided more than 30 days 
in advance unless extraordinary circumstances

REAC Inspections satisfy LIHTC physical 
inspection requirements
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MONITORING AND PROGRAM COMPLIANCE

File Inspection

• 20% of Tenant Files (may be different units)

• Administrative Records

– Utility Allowance

– AFHMP

– VAWA

– Tenant Selection Plan/Occupancy Policy

– Advertising/Marketing

– Rent ledgers

MONITORING AND PROGRAM COMPLIANCE

Inspect Projects not Properties

• Based on owner’s line 8b election

• Must inspect 20% of units in each project
– May be more than one project in a property
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MONITORING AND PROGRAM COMPLIANCE

Record Retention

From due date for filing the federal income 
tax return (with extensions):

• First year records – 21 years

• Other records – 6 years

MONITORING AND PROGRAM COMPLIANCE

Noncompliance

• Owner Notification
– Correction Period

• File form 8823 within 45 days after end of 
correction period
– Guide for Completing Form 8823:  Low Income 

Housing Credit Agencies Report of 
Noncompliance or Building Disposition
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MONITORING AND PROGRAM COMPLIANCE

Best Practices for Responding to 
Notice of Noncompliance
• Don’t wait until the last minute to correct/respond
• Request extension, if needed, before due date
• When in doubt, ask questions 
• Read and follow instructions from state agency
• Coordinate response if different people are 

responsible for corrections
• Provide as much detail as possible so inspector can 

determine if proper correction was made
• Use Industry Standard Repairs
• Include photos whenever possible

MONITORING AND PROGRAM COMPLIANCE

Non-Industry Standard Repairs

H&S - Electrical Hazard  - Opening 
in electrical panel

Door, surface damage
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MONITORING AND PROGRAM COMPLIANCE

Hole in ceiling

Hole in door

MONITORING AND PROGRAM COMPLIANCE

Monitoring in Extended Use Period

• Monitoring regulations do not apply in EUP

• State agency determines requirements and 
frequency of inspections

• Many states have relaxed or waived certain 
requirements for ease of administration
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MONITORING AND PROGRAM COMPLIANCE

For More Information

Contact: 

Renee Dickinson

renee.dickinson@state.mn.us 

651.296.9491

www.mnhousing.gov

Housing Credit 101
Monitoring and Program 

Compliance

Renee Dickinson
MF Compliance Manager
Minnesota Housing
renee.dickinson@state.mn.us

Amanda Gross
Housing Compliance Trainer
E&A Team, Inc.
amandalee@eandateam.com
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Thomas Stagg
Partner
Novogradac & Company LLP
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