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Minimum Set-Asides

ORPre-March 23rd

OR

Set aside at least 40% of units in a project to be rent 

restricted and have household income limits (designated 

in 10% increments from 20% to 80%) that on average are 

at or below 60% of area median income

NOW!

Set aside at least 40% of units in a project to be 

rent restricted for households with incomes at or below 

60% of area median income

Set aside at least 20% of units in a project to be 

rent restricted for households with incomes at or below 

50% of area median income
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Which properties are eligible (effective date)?

Status of Property Federal Allocating Agency

Not yet applied for LIHTC Eligible to elect Future agency 

policies could allow 

Applied but not yet awarded Eligible to elect Up to the agency

Awarded but not yet filed Form 8609 

(even projects placed in service)

Eligible to elect Up to the agency

Filed a Form 8609 (even years ago) Not eligible Federal supersedes

LIHTC resyndication in any stage Unclear Unclear
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IRC § 42(g) 

Minimum Set-Asides
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Designating Units

• Must be 20%, 30%, 40%, 50%, 60%, 70% or 80% (both rent and income)

• Can reach 60% average in a number of ways

• No federal requirement to designate a pro-rata share among bedroom sizes

• Agencies could adopt policies that are more restrictive

OR…
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Failing the Minimum Set-Aside

Scenario

• Single-building, 100% LIHTC project utilizing income averaging

• Nine equally sized units—3 units at 20% AMI and 6 units at 80% AMI

• One of the 20% AMI units becomes unqualified

• Question: What is the effect on the minimum set-aside?

• Answer: We don’t know yet!
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A few possible interpretations:

1. The minimum set-aside is failed!

2. Only the 20% unit is out of compliance

3. Other units should be excluded to bring 

the average back to 60% 

60%


